STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND

PROFESSI ONAL REGULATI ON,
Petitioner,

VS.

JI M ADAMS, JR , AND BAY BREEZE Case No. 06-3690

MAI NTENANCE, LLC,

Respondent s.

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

Petitioner,
VS. Case No. 06-3691

JI M ADAMS, JR , AND BAY BREEZE
MAI NTENANCE, LLC,

Respondent s.

N N N N N N N N N N N N N N N N N N N N N N N N

RECOMVENDED CRDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
formal hearing of this case for the Division of Adm nistrative
Heari ngs (DOAH) on January 24, 2007, in Sarasota, Florida
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STATEMENT OF THE | SSUES

The issues in this case are whether each of the two
respondents practiced contracting and el ectrical contracting
without a license in violation of Subsections 489.113(2),

489. 127(1) (f), 489.531(1), Florida Statutes (2004),' and, if so,
what penalty, if any, should be inposed pursuant to Subsections
455.228(1) and 489.13(3).

PRELI M NARY STATEMENT

On May 23 and 24, 2006, Petitioner filed two Anended
Adm ni strative Conplaints nam ng both of the respondents in each
proceedi ng. The two conplaints involve an identical incident.
The earlier of the two conplaints alleges the incident violated
rel evant statutes prohibiting the unlicensed practice of
contracting. The later conplaint alleges the incident violated
rel evant statutes prohibiting the unlicensed practice of
el ectrical contracting.

The respondents tinely requested a fornal hearing.
Petitioner referred the two matters to DOAH to conduct the
formal hearings. The undersigned schedul ed the two cases for

hearing on the sane day at 9:30 a.m and 1:30 p. m



At the hearing, the ALJ granted the unopposed ore tenus
notion to consolidate the two cases entered on the record by
Respondent, Jim Adans, Jr. Petitioner presented the testinony
of two witnesses and subnitted eight exhibits for adm ssion into
evidence. M. Adans testified, presented the testinony of two
ot her wi tnesses, and submtted three exhibits for adm ssion into
evi dence.

The identity of the witnesses and exhibits and the rulings
regardi ng each are reported in the one-volune Transcript of the
hearing filed on February 14, 2007. Petitioner tinely filed its
Proposed Recomrended Order (PRO on February 22, 2007. Neither
of the two respondents filed a PRO

FI NDI NGS OF FACT

1. Petitioner is the state agency defined in Subsection
489. 105(2) that is responsible for regulating the practice of
contracting and el ectrical contracting pursuant to Subsection
455.228(1). Neither of the respondents has ever been licensed
as either a contractor or an electrical contractor.

2. On April 14, 2005, M. Adans and Bay Breeze
Mai nt enance, LLC (Bay Breeze), practiced contracting and
el ectrical contracting within the meani ng of Subsections
489. 105(3) and (6) and 489.505(9) and (12). M. Adans, as agent
for Bay Breeze, submtted to M. Christopher King, as agent for

Done Flea Market in Venice, Florida, a witten proposal to



renmodel part of the Done Flea Market for a cost not to exceed
$60, 000.

3. The proposed renodeling involved an upgrade of a snack
bar into a grill and bar to be known as the Sawmi |l Gill. In
rel evant part, the proposed renodeling required performance of
pl unbi ng, carpentry, and electrical contracting, including the
installation of electrical wiring and el ectrical fixtures

4. Between April 14 and May 20, 2005, M. King paid
approxi mately $39,350 to the respondents for the proposed
renodeling job. On April 14, 2005, M. King paid $8, 000 and
$1, 500 by respective check nunbers 7725 and 7726. On April 19,
2005, M. King paid $8,000 and $1, 700 by respective check
nunbers 7730 and 7731. On May 3 and 20, 2005, M. King paid
$5, 150 and $14, 000 by respective check nunbers 7742 and 7770.
The respondents never actually perfornmed any renodeling work.

5. M. Adans testified that M. King forged the witten
proposal and that neither M. Adans nor Bay Breeze submtted a
proposal for the renodeling project. That testinony was neither
credi bl e nor persuasi ve.

6. The financial harmto the public was substantial.

M. Adans and Bay Breeze have not paid any restitution.
Petitioner incurred investigative costs, excluding attorney fees
and costs, in the anbunt of $844.07. The investigative costs

are reasonable within the neaning of Subsection 489. 13(3).



CONCLUSI ONS OF LAW

7. DOAH has jurisdiction over the subject matter and
parties. 88 120.569 and 120.57(1), Fla Stat. (2006). DOAH
provi ded the parties with adequate notice of the formal hearing.

8. Petitioner has the burden of proof in this proceeding.
Petitioner nust show by clear and convincing evidence that each
licensee conmmtted the acts alleged in each Anended
Adm ni strative Conplaint and the reasonabl eness of the proposed

penal ty. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

9. Petitioner satisfied its burden of proof concerning the
al l eged unlicensed contracting. Petitioner showed by clear and
convi nci ng evidence that M. Adans and Bay Breeze practiced
contracting and electrical contracting without a license in
vi ol ati on of Subsections 489.127(1)(f) and 489.531(1).

10. Subsection 455.228(1) authorizes Petitioner to inpose
an administrative "penalty" not greater than $5,000 for each
i ncident that violates the statutory prohibition agai nst
practicing without a license. The relevant statute al so
authorizes Petitioner to recover attorney fees and costs and the
cost of recovery. However, Petitioner does not seek the
recovery of attorney fees and costs in this proceedi ng.

11. Subsection 489.13(3) authorizes Petitioner to "fine"

t he respondents up to $10,000. The relevant statute al so

aut hori zes Petitioner to recover reasonabl e investigative costs.



12. Petitioner satisfied its burden of proving entitlenent
to the recovery of investigative costs in the anmount of $844.07.
The investigative costs are reasonable, and Petitioner satisfied
the statutory prerequisites for recovery.

13. Petitioner has not satisfied its burden of proving
t hat separate fines of $5,000 and $10,000 are reasonable in this
case. Petitioner proposes in its PROto penalize M. Adans and
Bay Breeze twice for the sane incident. Petitioner seeks to
i npose an adm nistrative penalty of $5,000, pursuant to
Subsecti on 455.228(1), and an administrative fine of $10, 000
pursuant to Subsection 489.13(3).

14. Petitioner cites no judicial precedent to support the
proposed penalty. Petitioner inplicitly relies on a litera
interpretation of Subsection 489.13(3).

15. Subsection 489.13(3) provides in relevant part:

Not wi t hst andi ng s. 455.228, the depart nment
may i npose an adm nistrative fine of up to
$10, 000 on any unlicensed person guilty of
unl i censed contracti ng.

16. The ALJ construes the "notw thstandi ng" | anguage in
Subsection 489.13(3) to nean that the $10,000 "fine" authorized
in Subsection 489.13(3) is not nullified by the $5,000 limt on
the "penalty" authorized in Subsection 455.228. The

"notw t hstandi ng" provision in Subsection 489.13(3) cannot be

reasonably construed as |l egislative authority for the inposition



of two fines for the same incident. Any doubt concerning the
authority of an agency to act should be resolved by refusing to
exercise that authority.

17. Petitioner satisfied its burden of proving the
reasonabl eness of inposing a $10,000 "fine" pursuant to
Subsection 489.13(3). The financial harmto the public is
great, and the respondents have not mtigated that harm

RECOMVVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMENDED t hat Petitioner enter a final order finding
M. Adans and Bay Breeze guilty of conmitting the violations
al l eged in each Anended Adm nistrative Conpl aint and i nposing an
aggregate adm nistrative fine against M. Adans and Bay Breeze,
col l ectively, in the amobunt of $10, 000.

DONE AND ENTERED this 12th day of March, 2007, in

Tal | ahassee, Leon County, Flori da.
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DANI EL MANRY

Adm ni strative Law Judge
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Tal | ahassee, Florida 32399-3060
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Filed with the Clerk of the

D vision of Adm nistrative Hearings

this 12th day of March, 2007
ENDNOTE

1/ Al statutory references are to Florida Statutes (2004)
unl ess ot herw se st at ed.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.



